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2 Should the Grandparents Die?
Allocation of Medical Resources
with an Aging Population

The question in my ttle — a deliberate inversion of the famous ques-
tion asked by Helga Kuhse and Peter Singer: “Should the baby livez™"
- is being asked more and more often. As Gerald Gruman has ob-
served, "It is questionable if today the voung comatose patient is the
prototype for the discussion of issues of death and dying. A more
probable crucial issue is that of the elderly: a reservoir of relatively de-
tenceless persons, perceived, through bigoted “ageism,” as unproduc-
uve and pejoratively dependent. In them, modernization has created
a population stratum that, inn a state of nature or conditions of scarcity
economics, “ought’ to be dead.”™

Frequent topics of discussion today include the medical needs of
aged people, and how we, as individuals and as societies, will fulfil
these needs in an era characterized by 4 real or 4 perceived scarcity of
medical resources. The “scarcity™ is often a given in discussions of allo-
cauon. But what is meant by that word? What constitutes a scarcity?
What causes itz Can it be alleviated by, for example, greater emphasis
on preventive medicine? How do answers to these questions affect re-
sponses to the following quesuons: Should the grandparents be al-
lowed to die? Should the grandparents die? And which of these two
questions, if either, is appropriate? The conduct that would be man-
dated, permitted, or prohibited by the same answer to both, whether
positive or negative, would not be the same.

Resources can be unavailable because thev do not exist or because
they are unavailable in practice. Unavailability can be cither avoidable
or unavoidable. Monewry resources, theoretcallv, always exist; the issue
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is their allocaton fo and in medicine. But the fundamental issue that
must be addressed in every case, whether monetary or non-monetary, is
whether the decision is acceptable in both process and outcome.

Allocation depends on a range of factors, including perceptions of
a non-allocaton decision that imposes harm or the risk of harm. The
harm or rvisk can be perceived as being imposed by choice or by
chance, directy or indirecty, through an act or an omission, by an
overt or a latent decision-making process, by identified or unident-
fied allocators, and on identified or unidentified victims. To the ex-
tentt that a harm or risk is, or appears to be, imposed by choice,
directly, by an act, through overt decision-making, by an identified al-
locator, or on an identitied victim, it is likely 1o be considered unac-
ceptable. Conversely, to the extent that a harm or risk is, or appears to
be, imposed by clhiance, indirectly, through an omission, through la-
tent decision-making by an unidentified allocator, or on a victim uni-
dentified at the ume risk is created, it is likely to be considered
acceptable. In short, sertousness and probability of risk and harm do
not alone determine the acceptability of a decision that leads to their
impositon. Features of the decision-making process that results in
that outcome, oo, are very important.

Another important factor is the dithculty presented by uncertiney.
People might choose an approach to allocating health-care resources
thart promises to minimize this problem. They might focus only on de-
mography, for instance, in allocating scarce medical resources to an
aging population, thereby creating a greater sense of certainty and se-
curity. People might seek a “right” answer through demographic ma-
nipulation, because right (in the sense of apparentdy certain) answers
are not available when other approaches are used. This approach en-
ables them also to avoid facing “the challenges of competing social
and political claims for health care resources.™

In some cases, we might have to alter our thinking. To cite but one
example, there can be an almost conditioned response that mmexpen-
sive alternatives are less beneficial than expensive ones. In fact, how-
ever, some cost-saving alternauves can confer additional benefits. For
instance, hemodialvzer reuse can be no more risky than the use of new
dialvzers for each teatment, and could even be sater.t

The initial characterization of a problem influences both questions
and answers — and outcomes as well. There is an important difference
in the prima facie presumption governing decision-making when one
refers to “medical resources”™ rather than “scarce medical resources”
(the term more often used). Likewise, characterization of medical re-
sources can be used to make them unavailable. A treaument can be
identfied as “experimental” or “extraordinary” to deny either access
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W it or the responsibility to continue providing it. Health-care insur-
ance might not cover the costs of experimental treaunent: conse-
quently, to impose that label can be a money-saving device. Similarly, it
can be held that there is no legal or moral obligation to provide "ex-
traordinary” treatment. This category (which is much less used now
them it was in the past) might include litesupport weatment when pa-
tents’ wishies are unknown. Non-allocation, whether through laudably
reflecting respect for the wishes of competent patients who refuse
reatment or the "best interests” of incompetent patients whose wishes
are unknown, has the secondary effect of saving money.

DISCRIMINATION ON THE BASIS OF AGE

A semantic trap lies in the common formulation of the problem of
“scarcity” as one of allocating resources to or among aged people. This
terminology implies that “we” decide what to do to “them.” In reality.
we are a community, a global, dynamic whole, and aged people are paﬁ
of that whole. That is why the tide of this chapter refers to the
allocation of medical resources with an aging population. [ want this
terminology not only o reflect or create a more neutral approach to
age in allocating health care resources, but to cause the people needing
medical care o be integrated as members of the general communit.

Initially, we might consider “the aged” as a separate group in order
to study them and their needs or tor altruistic or paternalistic reasons.
But the danger in distinguishing them as a group and wreating them
differently on that basis is in creating an opportunity to stigmatize
them and discriminate against them.

Discrimination — whether intentional or accidental, conscious or un-
conscious, acceptable or unacceptable in terms of motive - can lead o
unjust decisions. Surgery might be considered less desirable for old
people than tfor young ones because the risk-benefit calculus is less
favourable tor the former than for the latter. But this denial could be
based on wrongtul discrimination on the basis of age rather than on
valid medical justificavons. Also, care should be wken to prevent un-
Jjustified paternalism from governing decisions. The paternalistic ten-
dency to infantilise old people is regretiable. Yet, even though
“paternalism” has come 10 be a dirty word, there is as much danger in
excluding it entirely as in overusing it. 50 we need to find the right
balance of autonomy and paternalisim. ’

Should legislation prohibiting discrimination on the basis of age
outlaw it at any age or only within an age range — up to the age of sixty-
five years, for example, or only between forty-five and sixtv-five, or only
after the age of majority? When does discrimination (and most peopl(;'
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discriminate a great deal of the time) become legally wrongtul discrim-
ination® The basis for discrimination, the situation in which it occurs,
and its effects are all relevant. Most jurisdictions that prohibit discrimi-
nation include that on the basis of age or of physical or mentl handi-
cap (a provision that could be relevant to some aged people). Denving
aged or handicapped people access to needed health care on the basis
of these characteristics would almost certainly fall within the definiton
of prohibited discrimination. In general, the burden of proot of a
prima facie case of discrimination is on the plaindtt. It the case is estab-
lished. the defendant must show that discrimination either did not
occur or that, if it did, 1t was justified.

Prohibition of discrimination does not provide a guarantee of access
to medical care, because rights against discrimination are of “negative”
content, not “positive.” One has the right to be treated no worse than
anvone else, ot a claim o be weated bewer than others and according
to one’s needs. Because old people might need more health care than
other members of society, protection against discrimination might not
provide an adequate safeguard or remedy.

The crucial question becomes: Are there rights of access to health
care? Most jurisdictions do not legislate a legal nght ot access to health
care. The Quebec Health and Social Services Actb is one notable ex-
ception. In other jurisdictions, one might ask whether a government-
funded health-care system that is required by law® 10 be universal (ap-
plicable to all residents), comprehensive (applicable 1o all illnesses),
portable (applicable in all provinees), accessible, and publicly adminis-
tered implies or amounts to "holding out” that there is a legal, moral,
or even “political” right of access to necessary health care. In Canada,
we hear frequent declarations by government and government-
supported institutions that all people are. should be, and will be pro-
vided with necessary health care. Do these statements, in an era of
limited medical resources. establish a right of access?

Redefining what is necessary treatment is one way to maintain the
appearance of a right of access o health care while not providing ac-
cess to all usetul reatments. This approach can be a politically feasible
option, but is it honest” What harm does it perpetrater Sometimes — in
fact, often — people are better off knowing that treatment is possible
but not provided than they are helieving, wrongly, that everything pos-
sible has been provided. In the former case, they can at least take steps
cither to challenge the decision to deny treatment or try to obtain it
elsewhere; in the latter circumstances, they might not even be aware
that treatment is being denied or that it exists.

To avoid all these situations, jurisdictions could mandate that pa-
tients must be informed when treatment indicated as appropriate will
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not be provided. This disclosure gives them opportunities 1o challenge
the denial of reatment or to seek it elsewhere. "Treatment indicated
as appropriate” should be defined o include all reatment that might
benefit patients.

JUSTIFICATIONS FOR DISCRIMINATION

Sometimes discriminaton can be justified. Several justifications, some of’
them very controversial, have been proposed in relation to withholding
some medical care from elderlv people.

Fuir Innings

The “fair innings” concept means that people should no longer have
access to life-prolonging treaunent after a specified age — except o re-
duce their suffering. One issue is whether the fear of future denial
consututes present sutfering: it so, it should be alleviated under the
sutfering-reduction exception. Fair innings is an absolute, not a rela-
tive, concept. Among those who have passed the “marker event,” there
would be no allocation according to age even of “spare” resources. All
would be equally unentitled.

One can ask whether fair innings can be justified on the basis that it
reflects life expectancy. Young people have longer lite expectancies than
old people. the argument goes; 10 invest medical resources in the
former, therefore, is justfied discrimination. But this variation is true
only in statistical terms and in general; the life expectancy of any partic-
ular young person might in fact be lower than that of an old person. But
does the application of fair innings 10 evervone make it acceptabler Or
would letting people agree to have fair innings applied 0 themselves, in
return tor additional benefits at a vounger age, make it acceptable?

I suggest thatif discrimination on the basis of age in allocating mmedi-
cal resources is acceptable at all, it is acceptable only when it is the least
invasive and least restrictive alternative reasonably availuble and is likely
to be effective in achieving a justiftable aim. What would constitute such
an aim is, of course, a value judgment on which we will not all agree.

Non-maleficernice Compared with Beneficence

Some argue that it is acceptable 1o withhold a health-care benetit. but
not to inflict harm. If so. when is withholding a benefit maleticence? 1
suggest that one is inflicting harm it the benetits withheld are of a kind
usually provided. involve no special or unusual risks, and are readily
avatlable.
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Similarly, some argue as follows: although harm-intlicting omissions
are justified, harm-inflicting acts are not. This distincion might reflect
a psychological reality, in that we bond psvehologically with those peo-
ple attected by our interventions, but not with those on whom we fail
to intervene, especially when we are strangers with no previous emo-
tional ties. We are more comfortable with harm-inflicting omissions,
therefore, than acts. Moreover, the distinctions between maleficence
and beneticence and between act and omission involve value judg-
ments. And they can depend on the definitions of key terms and exist-
ing stwations. These factors, in turn, will indicate whether or not
conduct is morally and legally acceptable.

Opportunity Costs

In considertng the costs of allocating medical resources to aged peo-
ple. we must take into account the loss of the alternative benefits that
these same funds could have generated. We might well find that no
“no harm” opuons are available.

Making decisions under these conditons is often indirect and hid-
den. features that have been criticized as harmful. Yet direct and
overt decisions, too, can involve harm. A direct, overt decision not to

allocate resources for some purpose creates and svmbolizes lack of

caring for that purpose. This dearth of caring is especially likely to be
recognized when the non-allocation harms a person or a group that
can be identified before anv decision is made.

Economic Costs

All medical care costs money, but the care of elderly people can be ex-
ceptionally costly. The same treatment can cost more tor an older than
for a vounger person because the former needs more intense care and
recovers more slowlv. Yet similar cost discrepancies can exist between
other groups, neither of which is aged. For instance, it might cost more
to care for a sick baby than for a twenty vear old with a similar condi-
tion. We would not be justified in discriminating against aged people,
then, at least not on the basis of a cost discrepancy. Moreover, if difter-
ent age groups receive different levels of care, these discrepancies will
have to be justitied 1o avoid the risk of discrummnation.

Finally, we could wrongfully consider the cost not only of saving the
lives of old people but of maintaining them thereafter. Cost-reducing m-
centives for health-care professionals or institutions - such as diagnostic-
related groups or prepavment in health maintenance organizations —
will make this an increasingly important teature of decision-making.
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Treaunent might be withheld not because 1t costs 1o much initally but
because decision-makers believe the ongoing care would constute too
great an economic drain. We need to be extremely careful that decisions
are not wrongfully influenced by such “second order” considerations.
We need also o consider alternative ways of paving the costs.
Could some entity or person other than the health-care svstem be re-
quired to pay? Increasingly, children are required to provide neces-
sary care for their parents when the latter are utable w do so (the
corollary of parents’ duties 1 support mmnor children).” The real dif-
ficulty arises when neither the “system” nor an alternative paver is

able to pay.
Life Expectancy and Quality of L.ife

Both short lite expectancy and inadequate quality of hife can be used
as justifications for withholding treatment, whether from old people
or others. But how are these factors to be assessed? How can we com-
pare one person’s quality of lite with another’s? And can we compare
quality with quantityz Is there a minimal or minimum extension of
life that is not worth having or not worth the cost involved® Seman-
tics can be used o justity withholding treatment. Provided that this
form of analysis is undertaken honestly, with integrity and according
to careful analysis, it can provide helpful insightand assist in making
decisions. For example, one can define a treatiment as being in-
tended either “to prolong living” or “to prolong dving,” and with-
hold it in the latter situation. Such a withholding could be justified
when someone is terininally ill, death s imminent, and the sutfering
involved in treatment far outweighs any benefits it could confer. As
both ethics and the law have developed it would be. however, for the
patient (or the legal representative of an incompetent patient) to
make the latter decision.

ALLOCATION SCHEMATA THAT ARE
NEUTRAL IN THEORY BUT NOT IN EFFECT

Some allocation schemata, though meant 1o apply generally, might
nevertheless deprive old people of treatinent. The use of quality of life
and quantity of life as criteria could “rank the disabled elderly a low
priority, as the gains in ernms of complete restoration of health would
be small and residual disability high.™ Refusing o allocate resources
1o patients with seltsinflicted conditions, such as those arising from
sioking or alcoholism, could affect older people. o, because these
conditons tend to develop later in life.
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LEVELS OF DECISION-MAKING

Decisions are made on at least three levels: mdividual, institutional,
and governmental. The ethical principles that apply at each level are
not necessarily the same.

Indroidual 1evel

Individuals iivolved in making decisions about medical treatment in-
clude the patients themselves, their physicians, other health-care profes-
stonals, and sometimes the families. Most important are the patients. But,
m terms of the quantity of resources deploved, physicians are most impor-
tant. Of course, patients, their tamilies, and sometimes their representy-
tives or advocutes can influence physicians. More demanding patients or
their representatives are more likely to obtain scarce resources,

Edmund Pellegrino has analyzed the physician’s role as that of “gate-
keeper.™ He has identified three categories of gatekeeping. Physicians
are unavoidably “de facto gatekeepers” because their decisions determine
the tlow of 75 per cent of health-care expendines. In this capacity, they
have a duty 1o ensure that the money is spent etlectvely and h(*nef‘iciall\".
Depending upon the definition used, sometimes only the latter goal is
achievable. Palliative care is highlv beneficial, but ineffective in some im-
portant senses of that word; it neither cures illness nor prolongs life. It is,
however, highlv effectve in relieving suftering and pain and improving
the quality of lite of dying people. It we see health care as an investunent —
if we believe that teatment must somehow augment the productivity of
patients — we are likely to provide it onlv when it is both beneficial ;m(i cf-
fective, In contrast, if we see health care as a social good, we are more
likely to consider the benefit it confers as Jusufication for its cost.' Phvsi-
cians can be involved in “negative gatekeeping” 100, as when thev benetit
from constraining the use of resources. Converselv, “positive g.uvl"\cc-ping“
happens when thev benefit from increasing the use of resources.

‘\5. Pellegrino notes, negative and positive gatckeeping dilute the
physician’s duty as primary advocate of the patient’s interest. To avoid
Flw ‘e[llli(’ul problems inherent in the gatekeeper role, he suggests that
msttutions establish decision-making structures based on a4 hierarchy
of services and a rationing principle set by public policy, one that is
commumnicated o all who seek care.'t

Institutional and Governmental 1evels
'he principles that should apply at the institutonal or governmental

level might well ditfer tfrom those that apply at the individual level 12
Giving primacy 1o utility und efficiency can be seen as accepable for
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governments, tor example. but not for mdividuals. Why is this so,
when the results = harming people or depriving them of resources -
are the same? It could be that it is casier to deny medical resources to
a class than w an individual, and casier for a group than for an indi-
vidual to make that decision. These ditterent responses would be con-
sistent with Guido Calabrest’s theory that we find it casier to harm
unidentitied victims,'? and with the concept that higher levels of risk
are considered tolerable when a decision to nnpose risk is a shared re-
sponsibilitv. Moreover, governments have ethical obligations that can
sometimes conflice: providing health cure for society as a whole und
for each individual. The former mght justifiably be given priority by
them.

It could be argued that the individual ethic should be the same or at
least consistent with the communal one. Then we would have 1o argue
over the appropriate content of this ethic. Or we could suggest that
one of the two show a stricter degree of respect for persons and for life
in terms of providing access to health care — or at least by not denving
it. Alternatively, inconsistency could be seen as desirable and, here sev-
eral perceptions are possible. According o one, inconsistency provides
the best of two worlds: appropriate svibolism and also a “way out” in
some circumstances. Inconsistency of this kind can either reflect or
cause change, because an individual ethic is likelv to change faster
than a communal one, and because the former can intluence the later
(which might change more slowly and less extensivelvy. Yet another
view would be that a community ethic is merely fiction, albeit one that
1s necessary for societal coherence and education, and that the ethic
applied in practce is an individual one. Or a communal ethic could be
considered an amalgam, or "mean.” of various individual ones and,
theretore, notapplicable in individual cases.

LOGICAL AND INTUITIVE
DECISTION-MAKING

It is not enough o make decisions about the allocauon of medical
resources only on a logical, or rattonal, basis. We need a decision-mak-
ing structure that will accommodate and integrate inwition and “ex-
amined emotions” as well as logic. (I use the wrm “examined
emotions” to distinguish between emotional responses that people re-
view — in connection with their sources. appropriateness. and validity -
and unexamined emotionalism.) Morcover, that structure must facili-
tate both horizontal and vertical analvsis. Horizonal analvsis helps 1o
idenrity addidonal factors relevant to the decision, often not readilv ob-
vious ones. Vertical analyvsis examines not only the conscious level of a
decision butalso its origins and causes, and is less munediate or direct
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effects. The tatter would include intangible factors such as svinbolism
and the values being explicidy or implicitly brought into play.

To summarize: A ratdonal and largely demographic approach to allo-
cating health-care resources with an aging population is inadequate by
itself. We must give a great deal of attention also 1o how people feel
about the provision or non-provision of health care, and such extra-
demographic factors as the social and political context of health
care.'t In other words, we must avoid “1o0 ready a beliet that the right
ANSWer as to what is better and appropriate can be found from analysis
lonlv] of objective data ... [Rlcaching solutions will require as many
decisions about values as about facts, ™5

There might be no “right” answer either to the allocation problem
m general or to any particular case ~ that is. none that provides a "no
harm” opuon. An adequate decision-making structure, however. could
be expected to result in a “right™ process by ensuring that every issue is
dealu with fully, fairly, and openly.

Some argue that including examined emotions would open up aslip-
pery slope of ungovernable decision-making with undesirable outcomes.
But most decision-making involves sonie slippervsslope aspects: han-
dling these factors is simply a matter of control and good judgment
rather than avoidance, Feelings exist and can be ignored only at our
peril. Moreover, including examined emotions in the decision-making
process does not mean that reasoning and rationality are excluded.
Fach component is necessary, but not, by itself, sufticient. The inclusion
of all these components could lead 1o conflicts that would have to be re-
solved or olerated. But it is better 1o face conflict than to avold it by arti-
ticially excluding factors. Indeed, the effort to resolve contlicts could
prove unexpectedly fruitful, giving decision-makers greater insight into
situations or into the implications of their decisions.

TRUST

Trust'" is another important component in making decisions about the
allocaton of medical resources. Individhials and communities must be
able to trust those who muke these decisions and the mechanisms they
use o do so. Some decision-makers are paternahistic and require “blind
wust” (I know what is best for vou; simply trust me, because 1 will act in
vour best interests): others are cgalitarian and use the model of
“earned trust” (Trust me, because | have proved o vou that vou can
trust me ), Trust is necessary between health-care professionals and their
patients, colleagues, institutions, and communities, but also between
communitics and governments. Health care allocation decisions can
prevent the establishment of trust or threaten the trust present in each
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